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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

16th Meeting, 2019 (Session 5) 
 

Tuesday 14 May 2019 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 and 6 in private. 
 
2. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

 
Children and Young People (Scotland) Act 2014 (Modification) (No. 1) 
Order 2019 (SSI 2019/draft); 
Children and Young People (Scotland) Act 2014 (Modification) (No. 2) 
Order 2019 (SSI 2019/draft); 
 
Head Teachers Education and Training Standards (Scotland) Regulations 
2019 (SSI 2019/draft); 
Private Housing (Tenancies) (Scotland) Act 2016 (Modification of 
Schedule 1) Regulations 2019 (SSI 2019/draft); 
Code for the Welfare of Meat Chickens and Breeding Chickens 
(Revocation) (Scotland) Notice 2019 (SG/2019/65);  
Welfare of Farmed Animals (Scotland) Amendment Regulations 2019 
(SSI 2019/draft) 
 

3. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
St Mary’s Music School (Aided Places) (Scotland) Amendment 
Regulations 2019 (SSI 2019/144); 
Road Works (Qualifications of Operatives and Supervisors) (Scotland) 
Amendment Regulations 2019 (SSI 2019/159); 
Private Landlord Registration (Fees) (Scotland) Regulations 2019 
(SSI 2019/160) 
  
  

http://www.legislation.gov.uk/sdsi/2019/9780111042052/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042052/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042069/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042069/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042083/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042083/contents
http://www.legislation.gov.uk/asp/2016/19/contents
http://www.legislation.gov.uk/asp/2016/19/contents
http://www.legislation.gov.uk/all?title=animal%20health%20and%20welfare
http://www.legislation.gov.uk/all?title=animal%20health%20and%20welfare
http://www.legislation.gov.uk/sdsi/2019/9780111042021/contents
http://www.legislation.gov.uk/sdsi/2019/9780111042021/contents
http://www.legislation.gov.uk/ssi/2019/144/contents/made
http://www.legislation.gov.uk/ssi/2019/144/contents/made
http://www.legislation.gov.uk/ssi/2019/159/contents/made
http://www.legislation.gov.uk/ssi/2019/159/contents/made
http://www.legislation.gov.uk/ssi/2019/160/contents/made
http://www.legislation.gov.uk/ssi/2019/160/contents/made
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4. Instruments/documents laid for consultation: The Committee will consider 

the following— 
 

Scottish Public Services Ombudsman (Healthcare Whistleblowing) Order 
2019 - Proposed Draft Order (SG/2019/66) and Proposed Explanatory 
Document (SG/2019/67) 
 

5. Non-Domestic Rates (Scotland) Bill (in private): The Committee will consider 
its approach to the delegated powers provisions in this Bill at Stage 1. 

 
6. Annual report (in private): The Committee will consider a draft annual report 

for the parliamentary year from 9 May 2018 to 8 May 2019. 
 
 

Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: Andrew.Proudfoot@parliament.scot 

https://www.spso.org.uk/consultation-the-draft-national-whistleblowing-standards
https://www.spso.org.uk/consultation-the-draft-national-whistleblowing-standards
https://www.spso.org.uk/consultation-the-draft-national-whistleblowing-standards
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The papers for this meeting are as follows— 
 
Agenda Items 2, 3 and 4  

DPLR-S5-19-16-1 Briefing on Instruments (private paper) 
 

DPLR/S5/19/16/1 
(P) 

DPLR-S5-19-16-2 Instrument Responses 
 

DPLR/S5/19/16/2 

Agenda Item 5  

DPLR-S5-19-16-3 Non-domestic rates (Scotland) Bill 
(private paper) 
 

DPLR/S5/19/16/3 
(P) 

Agenda Item 6  

DPLR-S5-19-16-4  Annual Report (private paper) 
 

DPLR/S5/19/16/4 
(P) 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

16th Meeting, 2019 (Session 5) 
 

Tuesday 14 May 2019 
 

Instrument Responses 
 

INSTRUMENTS SUBJECT TO AFFIRMATIVE PROCEDURE 
 

Welfare of Farmed Animals (Scotland) Amendment Regulations 2019 SSI 
2019/draft 
 
On 02 May the Scottish Government was asked: 
 
New regulation 7A of the Welfare of Farmed Animals (Scotland) Regulations 2010 will 
require that a person responsible for a farmed animal (in this case a meat chicken or 
a meat breeding chicken) may only attend that animal if they are acquainted with the 
guidance document, and if they have access to the document whilst attending the 
animal.   
 
It goes on to provide that if they, in turn, engage or employ a person to attend the 
animal, that person may only attend the animal if they are acquainted with the 
guidance document, have access to the document whilst attending the animal, and 
have received appropriate instruction on how to comply with the guidance.   
 
These obligations do not expressly require individuals to comply with the guidance 
document in attending the animal.   
 

(1) Please clarify whether the policy intention is that the person responsible, and 
any persons engaged or employed by them, are not to be placed under a 
legal obligation to comply with the guidance document (as opposed to being 
acquainted with it)? 
  

(2) Regulation 11 makes non-compliance with the requirements of regulation 7A 
an offence.  There appears to be no provision of the Animal Health and 
Welfare (S) Act 2006 which enables the courts, when making a judgment as 
to whether an offence has been committed under the welfare provisions of the 
Act, or regulations made under section 26 or 27, to refer to guidance issued 
under section 38 of the Animal Health and Welfare (Scotland) Act 2006, in the 
same manner as they may refer to codes of practice issued under section 37.   

 
(a) Please clarify whether, although certain offences are created in relation to 

the obligations in regulation 7A outlined above, the policy intention is that it 
should not be an offence to fail to comply with the guidance document 
itself?  Is the policy intention that it would be an offence (only) to attend an 
animal without being acquainted with the document, or to do so without 
having access to it or, if a person is engaged or employed in this regard, to 
have failed to take reasonable steps to fulfil these requirements or to have 
failed to instruct them on how to comply?   
 

(b) If the Scottish Government considers that the effect of regulation 7A is that 
there is no requirement to comply with the guidance document, please 
explain whether it is considered that compliance with the guidance 
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document is enforceable, or otherwise how the policy intention in regard to 
enforcement of the guidance is implemented? 

 
On 07 May the Scottish Government responded as follows: 
 

1) The policy intention of the proposed new regulation 7A(1)(a) is to ensure that a 
person responsible for a farmed animal does not attend to that animal unless 
that person is acquainted with any relevant animal welfare guidance and has 
access to the guidance while attending to that animal. For the time being 
“animal welfare guidance” means the guidance contained in the document 
entitled “Guidance for the Welfare of Meat Chickens and Meat Breeding 
Chickens” and dated April 2019 (“the meat chicken guidance”). Accordingly, in 
the case of a chicken reared for meat, any such person must be acquainted 
with the meat chicken guidance and have access to that guidance while 
attending to the chicken. This does not amount to a legal obligation to comply 
with the guidance. Rather than make conduct that is inconsistent with the 
guidance an offence, the new regulation helps to support the adoption of good 
practice.   
 

2)  
a. The proposed new regulation 7A is not intended to make conduct that is 

inconsistent with the meat chicken guidance a specific offence. The intention is 
that the following acts and omissions by a person responsible for a farmed 
animal will be an offence by virtue of the proposed new regulation 7A and the 
existing regulation 11 of the Welfare of Farmed Animals (Scotland) Regulations 
2010─ 
 

• attendance to that animal without being acquainted with the guidance (if 
relevant);  

• attendance to that animal without having access to the guidance (if 
relevant); and  

• failure to take all reasonable steps to ensure that a person employed or 
engaged by the person responsible does not attend to that animal unless 
that employed or engaged person─ 

 
o is acquainted with the guidance; 
o has access to a copy of the guidance while that person is attending 

to that animal; and 
o has received appropriate instruction on how to comply with the guidance, 
if that guidance is relevant.  

 
b. The meat chicken guidance was issued under section 38 of the Animal Health 

and Welfare (Scotland) Act 2006 with a view to securing the welfare of meat 
chickens. The guidance is advisory in nature in that, in common with any code 
of practice made under section 37 of the 2006 Act, it does not in itself impose 
mandatory requirements on any persons responsible for farmed animals. The 
requirements under the new regulation 7A will assist with dissemination of the 
content of the guidance. Activities carried out in accordance with the guidance 
may be regarded as good practice. As explained above, it is intended that 
certain acts and omissions in relation to the guidance will amount to an offence. 
 
In addition, it is anticipated that the guidance may be considered relevant by 
the courts in the prosecution of other offences under the 2006 Act. In particular, 
whether conduct is consistent with the guidance may be relevant to whether an 
offence has been committed under section 24 (ensuring the welfare of animals) 
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which makes specific reference to “good practice”. The relevance of the 
guidance to any prosecution would depend on the facts and circumstances. 

 
 

 
INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 

 
St Mary’s Music School (Aided Places) (Scotland) Amendment Regulations 
2019 (SSI 2019/144) 
 
On 01 May 2019 the Scottish Government was asked: 
 
1. Regulation 4(3)(c) substitutes a table in the St Mary’s Music School (Aided Places) 
(Scotland) Regulations 2015, that sets out parental contribution levels for fees for 
boarders of the School by income band, with 2 new tables which will apply for the 
school years starting in 2019, and 2020 and subsequent years, respectively. 
Regulation 5(3)(c) substitutes a table that sets out in the 2015 Regulations parental 
contribution levels for fees for day pupils by income band with 2 new tables, applying 
similarly for those school years.  
 
2.The existing tables in the 2015 Regulations apply for any particular financial year up 
to 5th April (paragraphs 8, 12 and 13 of schedule 1 of the 2015 Regulations). The 
instrument comes into force on 1 August 2019.  
 
3.Please explain why it has been considered unnecessary for the instrument to make 
any saving or transitional provision in respect of the fee remission and parental 
contribution levels that apply, in respect of the period from 6 April 2019 to 31st July 
2019 and preceding years?  
 
On 07 May the Scottish Government responded as follows:  
 
Schedule 1 of the St Mary’s Music School (Aided Places) (Scotland) Regulations 
2015 (“the 2015 Regulations”) makes provision for the aided places scheme which is 
in operation in respect of the school.  
 
Paragraph 7 provides that “remission questions”, i.e. questions as to entitlement for 
fee remission or its extent, must be determined by the school for the school year in 
which the child holds an aided place and for each subsequent school year by 
reference to (among other things) “relevant income”. Paragraph 11(1) requires 
remission questions to be determined “by reference to relevant income in the 
preceding financial year”.   
 
It follows that a question whether or to what extent an applicant is entitled to fee 
remission in respect of a child in any school year falls to be determined with 
reference to the applicant’s income in the financial year preceding that school year.  
 
The parental contribution rates by income band set out in the tables in paragraphs 12 
and 13 as amended by these Regulations will continue to apply to the applicant’s 
relevant income in the financial year preceding the beginning of the school year in 
which the child would hold an aided place, if determined to be entitled to remission. 
Accordingly, an applicant’s entitlement for fee remission for the school year beginning 
after 1 August 2019 would be determined by applying the tables to the applicant’s 
relevant income in the financial year which ended on 5 April 2019.  

 
The words added to paragraphs 12 and 13 of schedule 1 of the 2015 Regulations by 
regulations 4(3)(b) and 5(3)(b) of these Regulations, respectively, are necessary to 
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make clear which of the tables applies in respect of which school year(s), but they do 
not otherwise alter the way in which the tables apply.  
 
As such, no need for any savings or transitional provision arises.  
 
 
INSTRUMENTS/DOCUMENTS LAID FOR CONSULTATION 
 
Proposed Draft Order – The Public Services Reform (The Scottish Public 
Services Ombudsman) (Healthcare Whistleblowing) Order 2019 SG/2019/66 
 
On 03 May the Scottish Government was asked: 
  
1. There is an error in draft article 3(2), so far as inserting section 6A(4) of the Scottish 
Public Services Ombudsman Act 2002 (“the 2002 Act”), as that subsection (4) includes 
a definition of “whisteblower”. Will this be corrected in the draft Order to be laid under 
section 25(2)(b) of the Public Services Reform (Scotland) Act 2010 (“the 2010 Act”) 
following consultation?  
 
2. Section 20 of the 2002 Act enables the Scottish Public Services Ombudsman 
(‘SPSO’) to disclose information gathered in the course of an investigation under or 
for the purposes of the 2002 Act or the Welfare Funds (Scotland) Act 2015 to bodies 
listed in schedule 5 of the 2002 Act. Draft article 3(6) adds to those listed bodies, the 
Common Services Agency, Healthcare Improvement Scotland, NHS Education for 
Scotland, and the Mental Welfare Commission for Scotland, in respect of functions 
listed in the second column in article 3(6).  
 
Paragraph 9.1.9 of the draft Explanatory Document states that the provisions in draft 
article 3(6) allow the SPSO to disclose information “gathered in the course of the 
SPSO’s “INWO” (independent national whistleblowing officer) investigation with 
relevant bodies”.  
 
(a) Is there any intention therefore that draft article 3(6) should be adjusted to restrict 
the disclosure of information to the four bodies as above for the purposes of the 
whistleblowing investigation functions which are the subject of draft article 3(2) of the 
instrument? Otherwise, please explain?  
 
(b) Please explain why draft article 3(6) complies with the requirements of section 
16(2)(a) and (c) of the 2010 Act – that the effect of the provision must be proportionate 
to the policy objective, and broadly consistent with the general objects or purpose of 
the body concerned?  
 
(c) Is it agreed that paragraphs 8.2 and 8.4 of the draft Explanatory Document omit an 
explanation of why draft article 3(6) complies with section 16(2)(a) and (c) as above? 
If so, is it proposed to correct this when the explanatory document is laid before the 
Parliament with the draft Order, after consultation?  
 
On 08 May, the Scottish Government responded as follows –  
 
1. The Scottish Government thanks the committee’s advisers for drawing this spelling 
error to our attention. We will correct this when the draft Order is prepared for laying 
under section 25(2)(b) of the Public Services Reform (Scotland) Act 2010 (“the 2010 
Act”) following consultation. 
 
2.(a) The Scottish Government notes that paragraph 9.1.9 of the Explanatory 
Document could be read as suggesting that information is only to be shared with 
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bodies added to schedule 5 of the 2002 Act by Article 3(6) of the Order under 
consideration. This is not the intention, and we will monitor responses to the 
consultation and adjust the Explanatory Document following consultation in order to 
ensure clarity in this regard. 
 
(b) The Scottish Government notes that Article 3(6) of the Order enables the 
Ombudsman to disclose relevant information to a person or body specified in the first 
column of that Article if the information appears to relate to a matter specified in 
relation to that person or body in the second column of that Article. In addition, as the 
Order (in particular, Article 3(2)) confers new functions on the Ombudsman in relation 
to the handling of whistleblowing complaints, section 20 and schedule 5 of the 2002 
Act apply to those new functions as to the Ombudsman’s existing functions. The 
Scottish Government considers that draft Article 3(6) complies with the requirement to 
be proportionate to the policy objective as Article 3(6) enables the Ombudsman to 
share information with health service bodies who have a role in supporting health 
boards, for example by investigating fraud and irregularities, seeking to improve quality 
or providing education and training. The overarching policy objective of the Order is 
stated as being to improve performance on whistleblowing matters by the relevant 
healthcare bodies by promoting an open and honest reporting culture within the 
NHS.  The Explanatory Document also notes that this could lead to improved patient 
care and safety, as well as efficiency savings through reports of financial malpractice 
or maladministration – and this is part of the policy objective. Article 3(6) is considered 
to be broadly consistent with the general objects or purpose of the Ombudsman for 
the same reasons as the remainder of the Order is considered to be broadly 
consistent.  
 
(c) The Scottish Government accepts that these aspects could be more clearly 
addressed in relation to Article 3(6) and we will adjust the Explanatory Document 
following consultation in order to bring this out. 
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